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Since the joint announcement by the US Department of the Treasury (the “US 
Treasury”) and the Board of Governors of the Federal Reserve System (the 
“Federal Reserve”) in early March 2009 establishing the initial terms for the 
TALF, there have been a number of subsequent updates and clarifications.  
On April 3, March 17 and March 19, 2009, the Federal Reserve Bank of New 
York (the “New York Fed”) released updates to the Terms and Conditions 
and/or the Frequently Asked Questions that clarified the TALF loan mechanics 
and expanded the categories of asset-backed securities (“ABS”) eligible for the 
TALF program beginning with the April 2009 loan closing.  On March 23, 2009, 
the US Treasury announced some of the details and terms of the Public-
Private Investment Program, including an anticipated expansion of the TALF to 
certain legacy ABS.  On March 25, 2009, the New York Fed funded the initial 
loans under the TALF.  On March 31, 2009, the New York Fed posted a 
Frequently Asked Questions statement regarding the applicability of the 
Employ American Workers Act to participants in the TALF program.  In 
addition, negotiations among representatives of the investment management 
community and the primary dealers continue in the evolving effort to develop 
an industry-wide form for the customer agreement contemplated under the 
Master Loan and Security Agreement (the “MLSA”). 

This Client Memorandum Update will summarize the recent revisions, 
clarifications and announced expansion of the TALF, outline some key lessons 
learned in conjunction with the initial closing of TALF loans on March 25, 2009 
and discuss some of the evolving concerns and issues that TALF 
borrowers/investors, primary dealers and ABS sponsors should be aware of 
now. 

An updated summary of the Terms and Conditions of the TALF (that 
incorporate the related Frequently Asked Questions) as posted on the New 
York Fed website as of April 3, 2009 (collectively, the “TALF 1.2 Terms and 
Conditions”) is set forth in Appendix A. 

 

Key Changes from TALF 1.0 Terms and Conditions 
Modifications to Eligible Borrower Criteria.  An eligible borrower must still 
be a US company, but the definition of “US company” has been expanded to 
include US insured depository institutions.  A US company may be controlled 
or managed by a non-US company, but may not be controlled by a foreign 
government unless it is a US branch or agency of a foreign bank that maintains 
reserves with a Federal Reserve Bank or is a US insured depository institution. 

Expansion of Eligible Collateral.  For TALF loans closing in April and 
thereafter, the eligible collateral may include ABS backed by other recreational 
vehicles (such as boats, trailers and sports vehicles); commercial, 
governmental and rental fleet leases; equipment loans and leases; floorplan 
receivables (not restricted to those of auto dealers); and residential mortgage 
servicing advance receivables. 
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Clarification of Options on Borrower Ineligibility.  In the event a borrower is deemed ineligible between a subscription 
date and settlement date for a TALF loan, the primary dealer may have alternatives, such as funding the securities through 
the Primary Dealer Credit Facility or borrowing under the TALF. 

Clarification of Responsibilities of Primary Dealers.  Under the MLSA, primary dealers that are also underwriters of the 
TALF-eligible ABS must represent that no information contained in the offering materials furnished by it is untrue as to any 
material fact, or omits any material fact.  A primary dealer will not be liable for the failure of certain representations and 
warranties related to the borrower and the collateral to be true and correct so long as it exercised reasonable care to confirm 
their accuracy.  The New York Fed clarified that they equated “reasonable care” with “an underwriter’s legal obligations under 
federal securities laws,” which we presumed to mean the steps taken by an underwriter to avail itself of a “due diligence” 
defense.  In the context of collateral eligibility, reasonable care was illustrated to mean reviewing the relevant offering 
materials and confirming the applicable ratings.   

In separate policy statements, the New York Fed also stated they were relying on the primary dealers to exercise reasonable 
care to ensure that borrowers and collateral are eligible and to determine that a TALF-financed investment by a borrower 
was a suitable investment.  The New York Fed also stated that they expected primary dealers to adopt conflict of interest 
identification and remediation plans to the extent that any prospective TALF borrower was an affiliate of the primary dealer. 

Hedging Transactions by Primary Dealers.  A primary dealer, an issuer, a sponsor and any of their affiliates are not 
permitted to enter into any transaction that is designed to hedge against an investor’s loss on ABS purchased with TALF 
financing.  However, primary dealers may enter into hedging transactions with an ABS issuer for the sole purpose of 
converting fixed or floating securities to floating or fixed rate, respectively, if such transactions are entered into at a fair price. 

Applicability of Employ American Workers Act.  The Employ American Workers Act applies to all borrowers under the 
TALF and any entity that owns or controls 25% or more of the total equity of an investment fund. 

 

Customer Agreement and Pass-Through Security Developments 
The working groups of primary dealers, managed fund investors and larger asset managers have not yet agreed on a form of 
customer agreement.   Some of the issues that continue to be stumbling blocks are the primary dealers’ rights to terminate 
the customer agreement without cause and set-off amounts payable to primary dealers (and possibly their affiliates) against 
amounts payable to the borrower (and possibly its affiliates).  Several primary dealers have broken ranks with the larger 
group and have proposed forms of customer agreements that are more investor friendly.  Many investors remain reluctant to 
execute customer agreements until they conclude that its form has been developed into its most investor friendly state. 

In addition, some dealers have proposed structures whereby investors purchase pass-through securities from primary 
dealer-created vehicles that purchase eligible ABS and borrow from TALF at the vehicle level.  These structures provide 
investors with economics substantially similar to purchasing the ABS and borrowing from TALF directly.  This pass-through 
security could also be freely traded to other institutional investors.  Issues have been raised as to whether these structures 
were inappropriately circumventing the other requirements of the TALF program and whether investors would be willing to 
bear the additional costs of creating these structures. 

 

Lessons Learned from Initial TALF Loan Closings in March 2009 
On March 25, 2009, the initial loans under the TALF were funded.  Four securitization transaction reportedly came to market 
seeking to capitalize on the initial TALF loan funding date.  Those deals included approximately $8.1 billion of “AAA” rated 
TALF-eligible securities.  The TALF program was tapped for a total of $4.7 billion in financing, comprised of $1.9 billion in 
automobile receivable securitizations and $2.8 billion in credit card receivable securitizations.  Thus, it appeared that a 
significant portion of the TALF-eligible securities issued on the first TALF loan funding date were purchased without the 
benefit of TALF loans. 

The modest, but successful, launch of the TALF bodes well for the continued growth of the program.  An expected increase 
in TALF-eligible assets will need to be met by an increase in demand for those assets.  The key drivers to increasing demand 
will include capital raising (and fund creation) by asset managers seeking to access TALF funding and the resolution of the 
terms of the relationship between investors and primary dealers. 
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Announced Expansion of the TALF Program for Legacy Securities 
On March 23, 2009, the US Treasury announced preliminary plans to expand the TALF to include certain legacy asset-
backed securities.  The anticipated expansion of the TALF program would provide eligible investor borrowers with non-
recourse loans to fund purchases of legacy securitization assets, including certain non-agency residential mortgage-backed 
securities that were originally rated “AAA” and outstanding commercial mortgage-backed securities and other asset-backed 
securities that are rated “AAA.”  This would significantly expand the types of assets that can be financed through the TALF. 

The borrower eligibility criteria (in addition to the legacy securities funds to be established under the Public-Private 
Investment Program), haircuts, lending rates, minimum loan sizes and loan durations have yet to be disclosed.  These terms 
are to be informed by discussions with market participants, and the Federal Reserve is reportedly working to ensure that the 
duration of loans takes into account the term of the underlying assets. 

 

Issues for TALF Borrowers/Investors and ABS Issuers 
Evolving Customer Agreement.  As described above, a standardized form of customer agreement has not yet been 
adopted by investors and primary dealers.  A primary cause of the difficulty in these negotiations has been the New York 
Fed’s requirement that primary dealers perform a role and assume responsibilities and risks substantially beyond that of a 
simple paying agent.   For practical purposes, for each TALF loan the New York Fed (and indirectly the US Treasury) is an 
investor in a senior interest in AAA-rated ABS.  An investor in a newly issued security typically has recourse to its issuer 
and underwriter to the extent provided by the US federal securities laws.  Requiring the primary dealers to assume 
significant responsibilities in both the borrower and collateral qualification process in a role that typically is not meaningfully 
compensated created apprehension among the dealers which in turn caused them to require terms that imposed 
unacceptable program risks on investors.  A virtual stalemate continues. 

The New York Fed should relax its requirements for primary dealers and limit their recourse to issuers/sponsors, underwriters 
and borrowers (to the extent borrowers are not eligible).  Given that in many cases the underwriter of an underlying ABS is 
also the primary dealer, as a practical matter the New York Fed as investor will not be the beneficiary of materially less 
protection and diligence than they otherwise would benefit from.  It appears that the primary dealers who are willing to enter 
into simpler, more investor friendly customer agreements have come to the same realization. 

Exposure to Failed Trades.  Potential investors in TALF-eligible assets have expressed concern that they will be exposed 
to potential trade failure as a result of the timing requirements imposed under the TALF.  A TALF borrower will need to apply 
for a TALF loan before it has been informed of its allotment of new issuance ABS and will have to commit to acquire the new 
issuance ABS before the TALF loan is funded.  These concerns have been mitigated by statements included in the 
Frequently Asked Questions update posted by the New York Fed on March 19, 2009.  The New York Fed has provided that 
“[i]f an eligible borrower posts eligible collateral there should be every expectation of financing.”  Trade failures and inability 
to deliver collateral against expected loans could still occur.  The limitations created by these timing issues have led many 
potential participants to conclude that they will need to use primary dealers that are also members of the underwriting 
syndicate for the relevant new issuance ABS in order to further mitigate these risks.  Furthermore, we understand that at 
least some underwriting syndicates in the initial TALF funding determined that they would only allocate securities to TALF 
borrowers for whom they were acting as primary dealer. 

Expansion of the TALF to Mortgage-Backed Securities.  On March 23, 2009, the US Treasury announced some of the 
initial details and terms of the Public-Private Investment Program, including an anticipated expansion of the TALF to certain 
legacy ABS.  Necessary details of this expansion, however, have not yet been announced by the New York Fed, and thus 
it is not yet part of the TALF program. 

Eligible Collateral would be expected to include certain legacy non-agency residential mortgaged backed securities 
(“RMBS”) that were originally rated “AAA” and outstanding commercial mortgaged-backed securities (“CMBS”) and ABS 
that are rated “AAA.”  However, as currently drafted, immediate expansion of the TALF to newly issued RMBS and CMBS 
has not yet been announced.  The US Treasury, in its February 10, 2009 Fact Sheet, stated its intent to expand the TALF 
to a wide range of financial assets, including corporate debt, and did not differentiate between newly issued and legacy 
MBS. 

Expanding the TALF to legacy ABS of all types should help to expand the secondary markets for those assets, thereby 
increasing market prices and expediting the rehabilitation of financial institution balance sheets.  Including newly issued 
RMBS and CMBS in particular would be expected to provide the additional benefit of facilitating extentions of credit for new 
loans and refinancings, particularly to commercial mortgage borrowers.  Regardless of whether eligible collateral is newly 
issued or legacy ABS, the effectiveness of the expansion of TALF to mortgage-backed assets will ultimately depend upon 
the TALF loan terms applicable thereto, such as maturity, haircut and interest rate. 
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Ability to Hire Employees on H-1B Visas under Employ American Workers Act.  During the drafting of the stimulus bill 
that ultimately became the American Recovery and Reinvestment Act of 2009, Senators Bernie Sanders (I-VT) and Charles 
Grassley (R-IA) introduced an amendment that would have barred any recipient of funding under the Troubled Assets Relief 
Program (the “TARP”) (including under the TALF) from hiring any skilled, professional non-immigrant working in the United 
States on an H-1B visa.  The amendment was later revised to require only that employers hiring a new employee comply 
with certain additional restrictions applicable to “H-1B dependent employers.”  The Employ American Workers Act (the 
“EAWA”) prevents a company from displacing U.S. workers when hiring H-1B specialty occupation workers if the company 
received funds through the TARP or under section 13 of the Federal Reserve Act, which covers loans under the TALF. 

The terms of the EAWA have provoked concern that investors, asset managers and others who may indirectly benefit from or 
invest in or control hedge funds, special purpose vehicles (“SPVs”) or other structured entities that receive funding through 
TALF loans may become exposed to the EAWA limitations.  For example, the Federal Reserve has announced that a 
significant investor in an SPV (owning or controlling 25% or more of the total equity) will be deemed to be a “recipient of 
funding” under the TARP and subject to EAWA.  It remains unclear whether EAWA will be deemed to apply to certain other 
participants in certain evolving structured TALF investment programs, such as asset managers, who may have effective 
control over the policies and procedures of SPVs that are TALF borrowers. 

The EAWA does not prohibit new hires of H-1B visa holders.  Rather, the EAWA dictates compliance with certain additional 
steps (that are applicable to all “H-1B dependent employers”) prior to hiring a new H-1B employee.  All employers hiring H-
1B visa holders are generally obligated to first make certain good faith efforts to seek US workers.  US Citizenship and 
Immigration Services, the agency responsible for issuing H-1B visas, has established the general requirements applicable to 
any H-1B dependent employer, which include the employer having (a) taken good faith steps to recruit US workers using 
industry-wide standards and offering compensation at least equal to that offered to the H-1B nonimmigrant; (b) offered the 
job to any US citizen who is at least equally qualified to perform the job as the H-1B visa holder hired; (c) not displaced a US 
worker doing the equivalent job 90 days prior to or following the date of the filing of an H-1B petition; and (d) not placed (or 
planning to place) an H-1B visa holder with another employer to replace a displaced US worker.  Furthermore, there are 
potential work-arounds available, such as using outsourcing arrangements, to blunt the impact of the requirements imposed 
by the EAWA. 

The New York Fed has already concluded that “[g]iven the goals of the TALF and the desire to encourage market 
participants to stimulate credit formation and utilize the facility, the [TARP executive compensation] restrictions will not be 
applied to TALF sponsors, underwriters, and borrowers as a result of their participation in the TALF.”  This made sense to the 
market and encouraged sponsors/issuers, managers and investors to explore participation in the TALF without having to 
fundamentally change they way they run the rest of their (in many cases expansive) businesses.  Requiring investors and 
asset managers to comply with the EAWA as a result of their participation in the TALF can only have a chilling effect on their 
participation in the program.  In order to maximize the effect of the TALF program, we recommend that the appropriate US 
governmental agencies and the New York Fed narrow application of the EAWA to TALF participants as much as possible. 

Risks of Government Partnership.  Although there was already a fair degree of skepticism with respect to partnering with 
the New York Fed and/or US Treasury, apprehensions were increased by the AIG bonus-inspired attempts by Congress to 
punitively and retroactively tax bonuses paid by TARP funding recipients.  Although the New York Fed did not require TALF 
borrowers, sponsor/issuers and primary dealers to comply with the TARP executive compensation restrictions by virtue of 
their participation in the TALF, application of the EAWA to TARP participants, and the application of TARP executive 
compensation restrictions to other than passive investors in the Public-Private Partnership Program, have caused many 
investors and asset managers to opt out of or reconsider participating in the TALF and the Public-Private Investment 
Program. 

Unfortunately for the US Treasury, at this point the US financial system needs the investors and asset managers more than 
the investors and asset managers need the US government sponsored investment financing programs.  We think 
participation in these financing programs will best be advanced by narrowing application of policies having a broader effect 
on investor or asset manager operations than are otherwise equitably required.  The appropriate US government agencies 
and officials should also publicly acknowledge the expected potential returns for TALF borrowers and pledge not to 
retroactively penalize investors who gain economically from participation in these programs. 
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Appendix A 
TALF 1.2 Terms and Conditions 

Eligible Collateral.  Eligible collateral for TALF loans must meet the following general requirements: 

• It is ABS which is US Dollar denominated. 

• Loans (referred to as “credit exposures” in the TALF terms and conditions) underlying the ABS are cash and not 
synthetic.  Credit exposures underlying credit card, auto lease and equipment lease securitizations may include 
financial assets that represent an interest in or the right to payments or cash flows from another asset pool 
(intermediate securities) created in the normal course of business solely to facilitate the issuance of ABS.  The 
credit exposures for the intermediate securities will be the underlying exposures for purposes of the eligibility 
requirements for the TALF collateral. 

• At least 95% of the dollar amount of such loans are obligations of US-domiciled obligors. 

• Such loans are automobile loans, student loans, credit card loans, equipment loans, floorplan loans, small business 
loans, small business loans fully guaranteed by the SBA or receivables related to residential mortgage servicing 
advances and are not ABS themselves (i.e., re-securitizations are not eligible).  Eligible ABS collateral types may be 
expanded later to include commercial mortgages, non-agency RMBS and/or other asset classes. 

• Long-term and short-term credit ratings of the ABS (other than ABS backed by SBA Pool Certificates or 
Development Company Participation Certificates) must be at least “triple-A” as determined by at least two major 
nationally recognized statistical rating organizations (“NRSROs”).  The “major” NRSROs are Fitch, Moody’s and 
Standard & Poor’s.  Additionally, the New York Fed has reserved the right to periodically review and amend the list 
of major NRSROs.  ABS backed by SBA Pool Certificates or Development Company Participation Certificates are 
not required to be rated. 

• No rating of the ABS by any major NRSRO may be below triple-A or be placed on review or watch for downgrade by 
any major NRSRO.  

• No rating of the ABS by a major NRSRO may be based on the benefit of a third-party guarantee. 

• The issuer/sponsor of the ABS must submit the final credit rating letters from the relevant NRSROs for newly issued 
ABS no later than 10 a.m. on the applicable TALF loan settlement date. 

• The ABS must clear through The Depository Trust Company. 

• The loans underlying the ABS can not be originated or securitized by the TALF loan borrower or any of its affiliates. 

• Credit card ABS, auto loan ABS, equipment ABS, floorplan loan ABS, small business loan ABS and residential 
mortgage servicing advance ABS  must have an average life of no more than five years. 

• ABS may be publicly or privately offered, but an offering document is required. 

• The various certification requirements summarized herein must be complied with. 

With respect to the types of eligible ABS and their underlying loans specifically: 

• Auto loans include retail loans and leases relating to cars, light trucks, motorcycles and other recreational vehicles, 
as well as commercial, government and rental fleet leases. 

• Student loans include student loans guaranteed by the US Federal government (including consolidation loans) and 
private student loans. 

• Credit card receivables include both consumer and corporate credit card receivables. 

• Equipment loans include retail loans and leases relating to business, industrial and farm equipment. 

• Floorplan loans include revolving lines of credit to finance dealer inventories. 

• For small business loan ABS, either each of the underlying loans, or the ABS itself, is fully guaranteed as to 
principal and interest by the full faith and credit of the US government. 

• Servicing advance receivables ABS include receivables created by principal and interest, tax and insurance and 
corporate advances made by Fannie Mae- or Freddie Mac-approved residential mortgage services under pooling 
and servicing agreements. 
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• Eligible ABS (except for SBA Pool Certificates or Development Company Participation Certificates) must have been 
issued on or after January 1, 2009. 

• SBA Pool Certificates and Development Company Participation Certificates must have been issued on or after 
January 1, 2008, regardless of the dates of the underlying loans or debentures. 

• For auto loan ABS and floorplan ABS issued by a non-revolving trust, at least 85% of the underlying loans must 
have been originated on or after October 1, 2007.  Auto ABS and floorplan ABS issued by a revolving (or master) 
trust must be issued to refinance existing auto ABS or floorplan ABS, respectively, maturing in 2009 and be issued 
in amounts no greater than the amount of maturing ABS.  Auto ABS or floorplan ABS may also be issued out of an 
existing or newly established master trust in which at least 85% of the underlying exposures were originated on or 
after January 1, 2009. 

• For student loan ABS, at least 85% of the underlying loans must have had a first disbursement date on or after May 
1, 2007. 

• For credit card receivable ABS, eligible collateral issued by a revolving (or master) trust must be issued to refinance 
existing credit card ABS maturing in 2009 and must be issued in amounts no greater than the amount of the 
maturing ABS. 

• For equipment loan ABS, at least 85% of the credit exposures underlying eligible equipment loan ABS must have 
been originated on or after October 1, 2007. 

• For residential mortgage servicer advance receivable ABS, at least 85% of eligible collateral must have been 
originated on or after January 1, 2007. 

• For SBA-guaranteed loan ABS (except for SBA Pool Certificates or Development Company Participation 
Certificates), all of the credit exposures must have been originated on or after January 1, 2008. 

• Maturing ABS is calculated at the issuer level rather than the individual trust level and includes amortization due to 
triggers related to the asset-backed commercial paper conduit owners of such ABS.  Flexibility is provided to pre-
fund and post-fund maturing credit card and floor plan ABS as described in the TALF terms and conditions.  
However, issuers may not pre-fund ABS that matures in 2010 with eligible ABS. 

Eligible Borrower.  Any US company holding eligible collateral and maintaining an account relationship with a primary dealer 
is eligible to borrow under the TALF program (subject to the other eligibility requirements).  An entity is a US company if it is: 

• A business entity or institution that is organized under the laws of the United States or a political subdivision or 
territory thereof (including US-organized subsidiaries of non-US organized entities) and conducts significant 
operations or activities in the US; 

• A US branch or agency of a foreign bank (other than a foreign central bank) that maintains reserves with a Federal 
Reserve Bank; 

• A US insured depository institution; or 

• An investment fund that is US-organized and managed by an investment manager that has its principal place of 
business in the US.  A US-organized investment fund subsidiary of a foreign entity is a US company so long as it is 
managed by an investment manager that has its principal place of business in the United States.  An investment 
fund includes hedge and other funds as well as an entity, which may be newly formed, that primarily invests in 
eligible ABS collateral and borrows from the TALF.  Additionally, investment funds need not exclusively invest in 
TALF eligible ABS to be an eligible borrower for TALF loans. 

An entity that satisfied any one of the requirements above is a US company regardless of whether it is controlled by, or 
managed by, a company that is not US-organized.  Notwithstanding the above, an eligible US company or investment 
manager (in each case other than a US branch or agency of a foreign bank (other than a foreign central bank) that maintains 
reserves with a Federal Reserve Bank or a US insured depository institution) excludes any entity that is “controlled” by a 
foreign government or is managed by an investment manager controlled by a foreign government.  “Control” means, among 
other things, ownership, control or holdings with power to vote 25 percent or more of a class of a company’s voting 
securities. 

 TALF Loan Terms.  Each TALF loan will include the following terms: 

• TALF loans are secured by its eligible ABS collateral. 

• TALF loans are non-recourse to the eligible borrower (other than for breaches of representations, warranties and 
covenants and for failure to file a timely collateral surrender notice upon loan maturity).  A ratings downgrade of 
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eligible collateral does not affect an existing TALF loan.  In the event a borrower elects to surrender its collateral in 
satisfaction of a TALF loan, it must surrender the entire pool of its collateral financed. 

• Each TALF loan will be for a principal amount up the value of its eligible ABS collateral, less the haircut percentage 
of asset value specified below.  TALF loans will not be subject to mark-to-market or re-margining requirements. 

• Interest on each TALF loan is payable monthly. 

• Each TALF loan will have a three year term. 

• TALF loans will be pre-payable (in whole or in part) without penalty at the option of the borrower. 

• Collateral substitutions during the term of the loan are not permitted, unless the collateral fails any of the eligibility 
criteria in effect at the time the loan was made.  In such case, the New York Fed will require that the TALF loan 
borrower replace the collateral or repay the TALF loan. 

• Any principal payments received on eligible collateral are required to be “immediately” used to pay down the 
outstanding principal of the TALF loan in proportion to the loan’s original loan-to-value ratio (the “LTV”). 

 Example - if the original LTV of the TALF loan was 90%, then 90% of any remittance of principal received on 
eligible collateral securing the TALF loan must be applied to the repayment of loan principal. 

• TALF Loan Interest Rates are determined based on the type of eligible collateral securing the TALF loan: 

 TALF loans secured by ABS backed by federally guaranteed student loans will accrue interest at a rate equal to 
one month LIBOR plus 50bps. 

 TALF loans secured by ABS backed by SBA Pool Certificates will accrue interest at a rate equal to Federal 
Funds Target Rate plus 75bps. 

 TALF loans secured by ABS backed by SBA Development Company Participation Certificates will accrue 
interest at a rate equal to the three year LIBOR swap rate plus 50bps. 

 TALF loans secured by eligible fixed rate ABS other than the above categories will accrue interest equal to the 
three year LIBOR swap rate plus 100bps. 

 TALF loans secured by eligible floating rate ABS other than the above categories will accrue interest equal to 
one month LIBOR plus 100bps. 

• New York Fed Administrative Fee - 5bps of the TALF loan amount on the settlement date of each loan transaction. 

• For collateral priced at a premium to par, the TALF loan borrower will make an additional principal payment 
calculated to adjust for the expected reversion of market value toward par value as the ABS matures. 

• Interest rate spreads and haircuts for future TALF loans will be reviewed by the Federal Reserve periodically and 
are subject to adjustment by the Federal Reserve consistent with the objectives of the TALF. 

• A borrower may assign a TALF loan to another eligible borrower with the consent of the New York Fed.  The New 
York Fed will assess the eligibility of the assignee as a TALF loan borrower at the time of the transfer and confirm 
that the assignee has executed all of the requisite documentation for the facility.  No assignments will be consented 
to after the termination date for making new TALF loans, which is December 31, 2009, unless extended by the 
Federal Reserve. 

Haircuts.  Collateral haircuts based on the value of the pledged ABS are as follows: 

  ABS Average Life (years) 

Sector  Subsector 0-1 >1-2 >2-3 >3-4 >4-5 >5-6 >6-7 

Auto  Prime retail 
lease 

10% 11% 12% 13% 14%   

Auto  Prime retail loan 6% 7% 8% 9% 10%   

Auto  Subprime retail 
loan 

9% 10% 11% 12% 13%   

Auto  Motorcycle/other 
RV 

7% 8% 9% 10% 11%   
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Auto  Commercial and 
government 
fleets 

9% 10% 11% 12% 13%   

Auto  Rental fleets 12% 13% 14% 15% 16%   

Credit 
Card 

Prime 5% 5% 6% 7% 8%   

Credit 
Card 

Subprime 6% 7% 8% 9% 10%   

Equipment Loans and 
Leases 

5% 6% 7% 8% 9%   

Floorplan  Auto 12% 13% 14% 15% 16%   

Floorplan  Non-Auto 11% 12% 13% 14% 15%   

Small 
Business 

SBA loans 5% 5% 5% 5% 5% 6% 6% 

Student 
Loan 

Private 8% 9% 10% 11% 12% 13% 14% 

Student 
Loan 

Gov’t guaranteed 5% 5% 5% 5% 5% 6% 6% 

Servicing 
Advances 

Residential 
mortgages 

12% 13% 14% 15% 16%   

 

For ABS benefiting from a government guarantee with average lives beyond five years, haircuts will increase by one 
percentage point for every two additional years of average life beyond five years.  For all other ABS with average lives 
beyond five years, haircuts will increase by one percentage point for each additional year of average life beyond five years.  
If the TALF loan borrower does not make all interest and principal payments on its TALF loan, the New York Fed will enforce 
its rights to the collateral and the TALF loan borrower will forfeit its haircut amount. 

Borrowing Mechanics and Allocation.  The New York Fed will provide TALF loans in accordance with the following 
procedures: 

• Each Eligible Borrower must use a primary dealer as the borrower’s agent who will serve as the borrower’s access 
to the TALF program. 

• The New York Fed will publish a schedule of monthly loan subscription and settlement dates. 

• Eligible borrowers, prior to each monthly subscription date, will be able to request one or more floating-rate and one 
or more fixed-rate TALF loans by providing to its primary dealer the following for each loan: 

 Eligible ABS collateral they expect to pledge (by CUSIP). 

 Desired loan amount ($10 million minimum; no maximum). 

 Desired interest rate format (fixed or floating). 

 The related prospectus and/or other offering document. 

• On each subscription date, each primary dealer will provide this subscription information to the New York Fed’s 
custodial agent for review.  Each primary dealer will also provide to the New York Fed the aggregate loan request 
amounts for its TALF borrower customers by rate type and asset class. 

• No fewer than two business days before the loan settlement date, the New York Fed’s custodial agent will provide 
to each primary dealer a confirmation listing for each loan each borrower’s loan amount, ABS expected to be 
delivered, administration fee and dollar amount of the haircut. 

• Loan proceeds will be distributed to eligible borrowers contingent upon the receipt by the New York Fed’s custodian 
bank of the eligible ABS collateral from the borrower’s primary dealer, the administration fee and any applicable 
margin.  Eligible borrowers may borrow against eligible ABS collateral they already own; such collateral need not be 
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issued on the same day the TALF loan is funded.  In the event that a borrower fails to deliver eligible collateral 
previously identified, on the loan settlement date, the related TALF loan will be cancelled, and any posted haircut 
will be returned.  Any administration fee paid will not be refunded. 

• The New York Fed reserves the right, in its discretion, to reject any request for a loan, in whole or in part.  This right 
would be expected to be exercised in the event eligible ABS collateral proposed to be pledged was deemed by the 
New York Fed to be potentially high-risk. 

An eligible borrower may request an unlimited number of loans at each monthly subscription.  Additionally, TALF loan 
borrowers may request loans through multiple dealers so long as the collateral for each loan is delivered through the 
respective primary dealer, unless the collateral is a new issuance delivered by the underwriter or other syndicate desk. 

Loan requests submitted through a primary dealer on a subscription date may only be adjusted if the borrower is allocated 
less than the expected amount of a new ABS issue.  A TALF loan borrower may not adjust its loan request to obtain a larger 
TALF loan than originally requested. 

Hedging Restrictions 

A primary dealer, issuer or sponsor is not permitted to enter into any transaction that is designed to hedge against losses 
specific to securities purchased with TALF financing.  This prohibition extends to both direct hedges, such as credit default 
swaps, and correlative hedges, such as short-selling the ABX index, but does not extend to hedges on a borrower’s broader 
portfolio, which may include securities purchased with TALF loans.  This prohibition does not extend to an interest rate swap 
between a primary dealer and an ABS trust if it is entered into at a fair price. 

Certification Requirements 

Eligible Collateral.  A nationally recognized certified public accounting firm registered with the Public Company Accounting 
Oversight Board retained by the sponsor of ABS is required to provide a certification that the ABS is TALF eligible.   

In addition, the prospectus or other offering document related to the eligible ABS collateral must include a signed certification 
indicating, among other things, that (1) the ABS is TALF eligible and (2) the sponsor (or, if the sponsor is a special purpose 
vehicle, the sponsor’s direct or indirect ultimate parent) has executed and delivered an undertaking to the New York Fed 
indemnifying it from any losses it may suffer if such certifications are untrue.  Such indemnity undertaking must be delivered 
to the New York Fed no later than four (4) business days prior to the TALF loan settlement date.  With respect to credit card 
and floorplan ABS, the related prospectus must state that the aggregate amount of the related Issuer’s eligible ABS issued 
does not exceed the amount of their 2009 maturities. 

Eligible Borrowers.  Each TALF borrower’s primary dealer will be required to apply its internal “Know Your Customer” 
program to each borrower and represent that each borrower is eligible.  A primary dealer will be required to describe the 
dealer’s customer risk assessment methodology as part of the New York Fed’s compliance function. 

Enforcement against Collateral for Defaulted TALF Loans 

In the event net interest on pledged ABS is not sufficient to cover the interest due under the related TALF loan, the borrower 
has a 30 day grace period to pay the deficiency.  In the event the borrower fails to pay interest or principal on a TALF loan 
when due and such obligation is not otherwise satisfied, the New York Fed will “enforce its rights” in the collateral.  
Furthermore, a TALF loan borrower may only surrender its collateral by delivering to the New York Fed a Collateral 
Surrender and Acceptance Notice by the maturity date of the TALF loan.  Although TALF loans are generally non-recourse, if 
such Collateral Surrender and Acceptance Notice is not filed by the maturity date of the TALF loan, or upon breaches of 
certain representations and warranties, the New York Fed may exercise recourse rights against the TALF loan borrower and 
require it to repay the TALF loan. 

New York Fed will create a special purpose vehicle (“SPV”) to purchase and manage the assets received by the New York 
Fed in connection with any defaulted TALF loans.  The SPV will enter into a forward purchase agreement with the New York 
Fed whereby it will commit for a fee to purchase all of the assets securing the TALF loan that are received by the New York 
Fed.  The price paid for such assets shall be a price equal to the TALF loan amount plus accrued but unpaid interest.  Thus, 
as a practical matter, a TALF loan borrower will not receive the benefit of any excess of the value of its collateral over the 
amount due and owing under its TALF loan. 

The US Treasury, pursuant to the TARP will purchase subordinated debt issued by the SPV to finance the first $20 billion in 
assets purchased by the SPV.  This amount of US Treasury recourse will increase to $100 billion upon expansion of the 
TALF program to $1 billion.  To the extent that purchases of assets by the SPV exceed the US Treasury’s recourse, the New 
York Fed will lend additional funds to the SPV to finance such additional purchases.  The loan, if any, made by the New York 
Fed to the SPV will be senior to the subordinated debt acquired by the US Treasury pursuant to the TARP and will also be 
secured by all the assets of the SPV. 
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Documentation 

Documentation for the TALF program has been posted to the New York Fed TALF website as set forth in the Client 
Memorandum.  Such documentation will include a Master Loan and Security Agreement (“MLSA”) entered into between the 
New York Fed, the primary dealers and The Bank of New York Mellon as administrator and custodian.  The primary dealer 
will be authorized by the eligible borrower to perform all actions on its behalf related to its participation in the TALF program.  
The MLSA will also include representations, warranties and covenants of the related borrower and the primary dealers. 

Each TALF loan borrower will also enter into a customer agreement with its primary dealer that will contain additional 
representations, warranties, covenants and indemnities for the benefit of the primary dealer.  The form of this document has 
not been finalized as of the date of this Client Memorandum and continues to be subject to spirited debate among the 
intended parties. 
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Schedule for First Funding  

Date Announcement/Event 

March 3, 2009 Launch of the TALF. Publication of the details for the first funding 
March 3-17, 2009 Marketing first funding to investors 
March 17, 2009 Subscriptions for first funding for TALF recorded 
March 25, 2009 First funds from the TALF disbursed 

 
Schedule for Second Funding  

Date Announcement/Event 

March 24, 2009 Announcement of details of second funding 
March 24-April 7, 2009 Marketing second funding to investors 
April 7, 2009 Subscriptions for second funding for TALF recorded (1 p.m. – 3 p.m. EDT) 
April 14, 2009 Second funds from the TALF disbursed 

 
Tentative Schedule for Subsequent Fundings 

Date Announcement/Event 

May 5, 2009 Subscriptions for third funding for TALF recorded 
May 12, 2009 Third funds from the TALF disbursed 
June 2, 2009 Subscriptions for fourth funding for TALF recorded 
June 9, 2009 Fourth funds from the TALF disbursed 
July 7, 2009 Subscriptions for fifth funding for TALF recorded 
July 14, 2009 Fifth funds from the TALF disbursed 
August 4, 2009 Subscriptions for sixth funding for TALF recorded 
August 11, 2009 Sixth funds from the TALF disbursed 
September 1, 2009 Subscriptions for seventh funding for TALF recorded 
September 8, 2009 Seventh funds from the TALF disbursed 
October 6, 2009 Subscriptions for eighth funding for TALF recorded 
October 13, 2009 Eighth funds from the TALF disbursed 
November 3, 2009 Subscriptions for ninth funding for TALF recorded 
November 10, 2009 Ninth funds from the TALF disbursed 
December 1, 2009 Subscriptions for tenth funding for TALF recorded 
December 8, 2009 Tenth funds from the TALF disbursed—final funding unless extended 

 

 
This client memorandum does not necessarily deal with every important 
topic or cover every aspect of the topics with which it deals. It is not 
designed to provide legal or other advice. 
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