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In October 2008, the German Financial Market Stabilisation Act (Fi-
nanzmarktstabilisierungsgesetz, the "Stabilisation Act") entered into force pro-
viding for stabilisation measures such as guarantees, recapitalisation and the 
assumption of risk positions1. Since then, several banks have issued notes 
guaranteed under the Stabilisation Act. On 18 February 2009, the German Fed-
eral Government agreed on a draft act (Financial Market Stabilisation Amend-
ment Act, Finanzmarktstabilisierungsergänzugsgesetz, the "Draft Amendment 
Act") amending, inter alia, the guarantee provisions contained in  Stabilisation 
Act. 

In this Newsletter we discuss recent developments and matters to be consid-
ered when issuing notes guaranteed by the Financial Market Stabilisation Fund 
("SoFFin"). The Stabilisation Act enables SoFFin, acting through the Financial 
Market Stabilisation Authority ("FMSA"), to guarantee notes of up to EUR 400 
billion to be issued until 31 December 2009 with a maximum maturity of 36 
months. The Draft Amendment Act contemplates – in line with applicable EU 
state aid decisions – a maximum maturity of 60 months, i.e. any notes guaran-
teed by SoFFin need to expire on 31 December 2014.  

 
1. Requirements 

State guaranteed notes may be issued by financial sector entities  such as credit 
institutions, financial services institutions and insurance companies, and their 
respective parent companies, as long as they are considered a financial holding 
company, a mixed financial holding company or a financial conglomerate and as 
long as they have their corporate domicile in Germany (together "Financial Insti-
tutions"). In certain cases also special purpose vehicles are eligible to issue 
such SoFFin guaranteed notes.  

The Stabilisation Act allows SoFFin to guarantee any type of notes (Schuldver-
schreibungen). However, market practice until now has been to issue only non-
structured notes. These are comprised mainly by fixed and floating rate notes, 
zero coupon notes and commercial paper. 

In order for any Financial Institution to be able to take advantage of the state 
guarantee, the Stabilisation Act requires that such Financial Institution meets 
certain prerequisites. Financial Institutions must ensure a sound and prudent 
business policy and have to review such business policy in relation to its sus-
tainability. Further, they must prove a sufficient capitalisation. According to the 
German Federal Financial Supervisory Authority (Bundesanstalt für Finanz-
dienstleistungsaufsicht, "BaFin"), a tier 1 core capital ratio of 7% to 8% should 
be adequate. Generally, the proceeds of SoFFin guaranteed note issues are 
intended to support liquidity and to enable refinancing of the relevant Financial 
Institution on the capital markets. However, as the crisis develops recent exam-
ples and current discussions show that liquidity enhancement does not neces-
sarily need to be the only purpose of such measure. In any case, SoFFin will

 
1 For a more detailed description of the other measures please refer to our previous Newsletters "Fi-
nancial Crisis – Measures by the German Federal Government" of 17 October 2008, "Finanzmarktsta-
bilisierungsgesetz – Maßnahmen und Gestaltungsfragen" of 5 November 2008 and "Financial Market 
Stabilisation Act – Measures and Practical Issues" of 21 November 2008. 
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need to verify before granting a guarantee that the 
measure is sufficient to meet these goals, especially in 
relation to the capitalisation of the relevant Financial 
Institution. In this context it should be borne in mind that 
the Stabilisation Act sets forth that of all measures 
available thereunder, guarantees are the primary 
measure which should be applied for. 

 
2. Guarantee documentation 
 
2.1 Guarantee framework agreement 

Guarantees issued by SoFFin in relation to notes are 
usually based on a framework agreement to be entered 
into between the relevant Financial Institution as issuer 
and SoFFin (Vertrag über die Übernahme von Garan-
tien, a "Guarantee Mandate Agreement"). Such agree-
ment contains a number of obligations of the Financial 
Institution benefiting from the guarantee. 

The more general obligations refer to the prerequisites 
mentioned above (adequate capitalisation, business 
model and sustainability). The respective Guarantee 
Mandate Agreement typically contains also more spe-
cific obligations such as: 

• regular financial information by the issuer to be 
provided to SoFFin;  

• further representations and warranties, including 
the warranty that the information provided is true 
and that no material adverse change has taken 
place since the latest filing of financial statements; 
and 

• a counter indemnity by the issuer or a related party 
in favour of SoFFin in case SoFFin will be drawn 
under a guarantee. 

In particular, the Guarantee Mandate Agreement ad-
dresses any obligations to achieve or maintain a certain 
core capital ratio. Further, issuers often undertake to 
prepare a detailed business plan to the extent no such 
plan is available. Additional actions may be requested 
through the ongoing dialogue between SoFFin, BaFin, 
the Bundesbank and the relevant issuer.  

Furthermore, the Guarantee Mandate Agreement con-
tains the maximum aggregate nominal amount avail-
able for notes to be issued with the benefit of a guaran-
tee by SoFFin. However, SoFFin reserves the right to 
decide within its discretion to reduce such amount at 
any time. In addition, the Guarantee Mandate Agree-
ment sets forth the maximum maturity of the notes 
(which may be less than 36 or 60 months, respectively) 
as well as the date when guarantees extended by SoF-
Fin expire.  

SoFFin may require the relevant issuer to provide col-
lateral for the indemnity claim SoFFin acquires under 
the Guarantee Mandate Agreement if SoFFin is drawn 
under the guarantee. Issuers need to ensure that such 
an obligation does not violate any existing negative 
pledge or comparable undertaking. 

The issuer is obliged to pay a fee for the granting of the 
guarantee facility and each guarantee issued there-
under. So far SoFFin has requested a commitment fee 
of 0.1% p.a. of the un-drawn guarantee volume and 
draw-down commissions in a range of 0.5% p.a. and 
1.5% p.a., mainly depending on the maturity of the 
notes issued. In any event, these rates need to comply 
with the EU rules on state aid issued specifically in rela-
tion to the financial markets turmoil and for each entity 
in particular2. 

2.2 Specific guarantee 

Any notice by the relevant issuer to SoFFin in which it 
requests the issuance of a specific guarantee must be 
lodged with SoFFin at least three business days before 
the guarantee shall be effectively issued. SoFFin may 
then decide in its reasonable discretion to issue such 
guarantee. 

Once SoFFin has approved the issue of a specific 
guarantee for a certain issuance of notes, such guaran-
tee will be executed (by using the form of guarantee 
attached to the Guarantee Mandate Agreement) and 
will be deposited with the custodian appointed to this 
effect. 

Pursuant to the guarantee, which is governed by Ger-
man law, SoFFin commits to pay on first demand any 
principal or interest as well as any other amounts due 
under the relevant notes to the holder of such notes. 
This means that any holder of guaranteed notes may 
claim principal and interest directly from SoFFin without 
previously demanding the same from the relevant is-
suer provided that the issuer is in default.  

The guarantee is an irrevocable, unsubordinated and 
unsecured obligation of SoFFin and is defined as an 
agreement for the benefit of third parties according to 
section 328 para 1 of the German Civil Code (Bürger-
liches Gesetzbuch). Each holder of guaranteed securi-
ties is therefore entitled under the guarantee without 
being a party to the guarantee agreement. The guaran-
tee is not held by a trustee or any third party but the 
entitlement is directly with the relevant holder.  

The guarantee also includes the date and time on 
which such guarantee expires and until when holders 
have to file claims against SoFFin under the relevant 
guarantee. The latest form of guarantee available at 
www.soffin.de allows holders to demand payment un-
der a guarantee also after the expiration date, if (i) the 
holder has received payment from the relevant issuer 
under the guaranteed notes but due to insolvency regu-
lations he is obliged to repay such payments and has 
made repayment accordingly; and (ii) he has notified 
SoFFin in writing within 10 calendar days following the 
repayment that he demands payment from SoFFin. All 
 
2 See http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008XC1025(01
):EN:NOT; 
http://ec.europa.eu/competition/state_aid/legislation/recapitalisation_co
mmunication.pdf and 
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/09/5
&format=HTML&aged=0&language=EN&guiLanguage=en. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008XC1025(01):EN:NOT
http://ec.europa.eu/competition/state_aid/legislation/recapitalisation_communication.pdf
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other claims have to be filed with SoFFin before the 
expiration date of the relevant guarantee. This has to 
be taken into account when issuing notes. In particular, 
in case the maturity date falls on the date on which the 
guarantee expires, there is a risk that holders may miss 
to file a claim with SoFFin by the end of such day. 

Holders may obtain a certified copy of the executed 
guarantee, containing the exact contact details of SoF-
Fin, on request from the custodian of the guarantee. It is 
common practice that the form of guarantee is printed in 
the offering document and that a copy of each guarantee 
is attached to the relevant global note. 

 
3. Offering documentation 
 
German state guaranteed notes qualify as securities 
which are unconditionally and irrevocably guaranteed 
by a EU member state and, therefore, fall outside the 
scope of the Prospectus Directive3 ("PD") as imple-
mented in Germany through the Securities Prospectus 
Act (Wertpapierprospektgesetz, "WpPG"). As a conse-
quence, there are several alternative ways to document 
a guaranteed note issue. 

3.1 Terms and conditions only 

Generally, notes could be issued without preparing a 
specific offering documentation such as a prospectus or 
information memorandum. In such case only terms and 
conditions for the notes need to be prepared.  

3.2 PD-compliant documentation 

Even though SoFFin guaranteed notes do not fall in the 
scope of the PD, the issuer may decide to prepare a 
PD-compliant prospectus anyhow and to fall within the 
PD-regime. Most banks and other Financial Institutions 
have debt issuance programmes with a base prospec-
tus which is prepared in accordance with the Prospec-
tus Directive in place. Institutions with such a debt issu-
ance programme may wish to use the existing frame-
work also for the issuance of SoFFin guaranteed notes. 

In December 2008, BaFin has approved the inclusion of 
SoFFin guaranteed notes into a PD-compliant base 
prospectus by way of a supplement.  

According to the latest issue of the CESR FAQs4 on the 
application of the PD, Annex VI in connection with An-
nex XVI of the EC regulation implementing the PD5 (the 
"PD Regulation") must be applied also in drawing up a 
PD-compliant prospectus for notes guaranteed by a 
member state or by one of a member state's regional or 
local authorities. This view is shared by BaFin. Conse-
quently, a description of the guarantor has to be in-
cluded in the prospectus. 
 
3 EC Directive 2003/71/EC. 
4 "Frequently Asked Questions published – Common positions agreed 
by CESR Members" by the Committee of European Securities Regula-
tors: http://www.cesr.eu/popup2.php?id=5562. 
5 Commission Regulation (CE) 809/2004. 

However, BaFin could grant in its discretion a waiver of 
such requirement if requested. This is supported by the 
fact that the European Commission recently launched a 
consultation on a review of the PD in which it recom-
mends to exempt issuers from providing information on 
the guarantor in cases where member states act as 
guarantors6.  

Even though, SoFFin does not provide for a description 
which can be used by issuer for inclusion in a prospec-
tus, the difficulties arising out of the requirements of the 
PD in relation to the description of the guarantor (as 
included in Annex XVI of the PD Regulation) have now 
largely been resolved for Germany. It seems accept-
able to include a short description of SoFFin, its super-
visory body and its structure as well as a reference to 
the budget accounts of the Federal Republic of Ger-
many (Haushaltsrechnung des Bundes) and statements 
by the relevant issuer that no significant developments 
are known by the issuer in relation to SoFFin. This not-
withstanding, emphasise has to be put on the fact that 
the issuer and neither SoFFin nor the German Federal 
Government remains solely responsible entity for the 
information included in the prospectus.  

In addition, it may also be difficult for the relevant issuer 
to provide up to date financial information since, when 
requesting guarantees from SoFFin, the relevant institu-
tion might already be in some kind of distress. 

It may also be advisable to include a clear statement 
whether notes issued under a PD-compliant pro-
gramme will all have the benefit of a SoFFin guarantee 
or if also non-guaranteed notes may also be issued.  

3.3 Non-PD-compliant documentation 

These and similar issues have led issuers all over 
Europe – with few exceptions – to prepare non-PD-
compliant offering documents for the issuance of notes 
that benefit from a state guarantee. In particular, for 
marketing purposes, a so called information memoran-
dum could be prepared in such cases.  

The disclosure required in an information memorandum 
is limited, but still has to take into account general pro-
spectus liability rules under German civil law.  

The description of the issuer may be relatively short as 
market participants would normally not take into ac-
count the credit-worthiness of the issuer but would rely 
on the state guarantee. Also a short description of the 
guarantor and the guarantee documentation should be 
included as well as the relevant information in relation 
to the expiration of the guarantee and any other rele-
vant terms applicable to guaranteed securities to the 
extent mentioned in the Stabilisation Act and the Guar-
antee Mandate Agreement. 

 
6http://ec.europa.eu/internal_market/consultations/2009/prospectus_en.
htm. 
 
 
 
 

http://ec.europa.eu/internal_market/consultations/2009/prospectus_en.htm
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3.4 Liability issues 

In case an issuer offers the notes on the basis of a PD-
compliant prospectus, it as well as the underwriters are 
subject to statutory prospectus liability. However, also 
in case a non-PD compliant information memorandum 
is used, the issuer is subject to liability under the gen-
eral principles of German civil law based on incomplete 
or incorrect information contained in the offering docu-
mentation.  

Under civil law prospectus liability, similar to statutory 
prospectus liability, the persons responsible for drawing 
up the offering document are liable that any circum-
stances which are or may be important for the invest-
ment decision are true, fair and not misleading. The 
persons responsible according to German civil law are 
the sponsors, the founders and people structuring the 
transaction as well as, under certain circumstances and 
expressed in a simplified way, persons not directly in-
volved in the drawing up of the offering document but 
closely related to such document.  

The incorrect or incomplete information in the offering 
document must have been the cause for (i) the pur-
chase of the relevant security and (ii) the damage suf-
fered by the investor, which is normally assumed by 
German courts. Should the liability materialise, the in-
vestor has to be compensated for the damage suffered 
based on the incorrect documentation. This usually 
means that the investor receives his initial investment 
and associated costs.  

 

4. Programme vs. stand alone 
documentation 

 
State guaranteed notes may be issued on the basis of a 
offering document for a single note issuance only or, as 
in case of programmes under a base prospectus. 
These alternatives are available for both, PD-compliant 
and non PD-compliant offering documents.   

In case of a stand-alone documentation, a prospectus 
or information memorandum, as the case may be, 
needs to be prepared each time notes are issued. Un-
der a programme documentation several issues are 
possible under the same base prospectus or informa-
tion memorandum by using so called final terms for 
each issuance of notes.  

The standard programme documentation for a debt 
issuance programme comprises an offering document, 
a dealer agreement, an issuing and paying agency 
agreement and potentially legal opinions and auditors' 
comfort letters; sometimes a signing and closing 
agenda and a cross reference list are required. In case 
an information memorandum contains only limited in-
formation on the issuer, in particular no financial data, 
the delivery of a comfort letter may not be necessary. 

The terms and conditions, the form of final terms and 
the form of global notes of the notes to be issued 

should also include information on the expiration date of 
the guarantee and the ability to make claims against 
SoFFin only until such date. This is important to make 
investors aware that in case of default of the issuer they 
only have the possibility to draw on SoFFin until the 
expiration date of the relevant guarantee, which might 
in some cases be the same day as the maturity of the 
relevant notes.  

The terms and conditions should also include an event 
of default which would be triggered in case any guaran-
tee or the Guarantee Mandate Agreement become in-
valid for whatever reason, e.g. in case of a violation of 
EU state aid rules.  

 
5. Further issues 
 
5.1 Listing 
 
State guaranteed notes may be cleared with any of the 
clearing houses (e.g. Euroclear, Clearstream Banking 
Luxembourg and Clearstream Banking Frankfurt). 

Notes issued under a PD-compliant prospectus may be 
admitted for listing on a regulated market within any 
EEA member state. The Frankfurt Stock Exchange 
treats SoFFin guaranteed notes for listing purposes like 
notes issued directly by the Federal Republic of Ger-
many. Therefore, they are automatically admitted on 
the regulated market without the need of a PD compli-
ant prospectus.  

The Frankfurt Stock Exchange requires an executed 
copy of the relevant guarantee. Since the relevant 
guarantee has to be requested three business days 
before the issuance of the notes and the Frankfurt 
Stock Exchange also needs some time to review the 
listing application, the listing process needs to be com-
menced in time.  

Until now, SoFFin has not demanded the use of a spe-
cific stock exchange for the listing of notes guaranteed 
by it. 

5.2 ECB eligibility and risk weighting 
 
According to current practice of the German Bundes-
bank, state guaranteed notes are treated as regards 
ECB eligibility in the same manner as any other notes 
issued by Financial Institutions. Therefore, state guar-
anteed notes would be subject to the same "hair-cut" as 
any other non-guaranteed notes of the same class. 
Please note that this practice may vary across the 
European System of Central Banks and central banks 
in other countries may not apply a hair-cut at all.  

As a consequence of the state guarantee, notes issued 
with the benefit of a SoFFin guarantee will benefit, ac-
cording to BaFin7, from a zero risk weighting under the 
standard approach for the purpose of the German 

 
7 http://ww2.bafin.de/auslegung_solvv/T017N006F001.htm. 
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Solvability Regulation (Solvabilitätsverordnung8), the 
German rules implementing the Capital Requirements 
Directive9. Furthermore, BaFin has also confirmed that 
notes with the benefit of a SoFFin guarantee will be 
considered as state guaranteed notes for the purposes 
of investment limits of UCITS funds. This allows Ger-
man UCITS funds to invest up to 35% of their assets 
under management with the same issuer as long as this 
is provided for in the relevant fund rules of the respec-
tive UCITS fund. 

5.3 Rating 
 
According to Standard & Poor's, the expected rating for 
notes with the benefit of a SoFFin guarantee is AAA/A-
1+. Moody's also has envisaged to rate SoFFin guaran-
teed notes with Aaa and Fitch assigns a rating of 
AAA/F1+. The relevant rating guidelines can be found 
at the SoFFin homepage http://www.soffin.de/. 

 
6.  Recent developments 
 

On 18 February 2009, the German Federal Govern-
ment published the Draft Amendment Act amending the 
Stabilisation Act. The most important proposed 
amendments to the Stabilisation Act in relation to guar-
anteed notes are, if implemented as currently contem-
plated, the following10: 

• Insurance-holding companies and mixed insur-
ance-holding companies will become eligible for 
stabilisation measures under the Stabilisation Act. 

 
8 Verordnung über die angemessene Eigenmittelausstattung von Insti-
tuten, Institutsgruppen und Finanzholding-Gruppen. 
9 EC Directives 2006/48/EC and 2006/49/EC. 
10 For more information on other changes included in the Draft 
Amendment Act please refer to our Newsletter "Amendments to the 
German rescue package for the financial sector". 

• Enforcement actions, including set-off, against the 
issuer of the relevant securities or SoFFin will not 
be allowed.  

• Holders of guaranteed securities will not be al-
lowed to participate in any insolvency proceedings 
against the relevant issuer of the notes.  

• Early repayment of guaranteed securities may not 
be requested, including in case of a termination. As 
a consequence an early termination in case of de-
fault of the relevant issuer at the option of the hold-
ers will not be possible (an early termination should 
however be permissible in case the guarantee will 
become invalid). An early termination at the option 
of the relevant issuer still might be possible, for ex-
ample in the case of tax changes.  

• The maximum term of state guaranteed notes will 
be increased from 36 to 60 months which means 
that the maximum maturity date permitted by the 
amended Stabilisation Act will be 31 December 
2014. 

• The Draft Amendment Act allows in certain cases 
for claims against SoFFin to be lodged up to 12 
months after the occurrence of the relevant guar-
antee event. 

• It is clarified that SoFFin may recover any costs for 
issuing the guarantee and other related costs from 
the relevant issuer. 

In general, the Draft Amendment Act is based on some 
practical experience from the drafting of the guarantees 
and negotiations of the Guarantee Mandate Agree-
ments. 
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This client briefing does not necessarily deal with every  
important topic or cover every aspect of the topics with which  
it deals. It is not designed to provide legal or other advice. 
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