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The German Federal Government (Bundesregierung) has presented a draft Act 
Amending the German Financial Market Stabilisation Act (Entwurf eines Fi-
nanzmarktstabilisierungsergänzungsgesetzes, "Draft Amendment Act"). The 
Draft Amendment Act aims at providing the Financial Market Stabilisation Fund 
(Sonderfonds Finanzmarktstabilisierung, "SoFFin") with extended powers to 
enhance the existing stabilisation measures and allow a temporary nationalisa-
tion of financial sector entities as a last resort. 

The proposed amendments contain three main elements for restoring confi-
dence in the financial system: 

• extending the maximum term of a guarantee provided by SoFFin from 36 
to 60 months; 

• adjusting and improving the provisions implementing stabilisation meas-
ures of the Act Accelerating and Simplifying the Acquisition of Interests 
and Risk Positions in Financial Sector Entities by the Fund "Financial 
Market Stabilisation Fund – FMS" (Finanzmarktstabilisierungs-
beschleunigungsgesetz, "FMStBG"); and 

• allowing the nationalisation of financial sector entities as a new stabilisa-
tion measure if nationalisation procedures are started prior to 30 June 
2009. 

This newsletter highlights some of the key features of the Draft Amendment Act. 

1. 60 months term of a guarantee 
 
Under the proposed amendments, SoFFin would be able to guarantee newly 
issued notes and designated liabilities incurred by eligible financial sector enti-
ties between 18 October 2008 and 31 December 2009 having a maximum term 
of 60 months. This would be in line with the EU Commission's approval of 
amendments to the German rescue package published on 12 December 2008 
(case number N625/2008). Under such new regime, noteholders may not en-
force their claims directly against issuers, but would have to take recourse 
against SoFFin. Therefore, noteholders would not be in a position to lodge 
claims in case of insolvency of the issuer. In addition, the proposed amend-
ments stipulate that noteholders could only draw on the guarantee if they as-
serted their claims no later than 12 months after the occurrence of an event of 
default under the relevant guaranteed instrument. 

2. Proposed amendments to the existing law (FMStBG) 
 
The FMStBG currently stipulates a minimum notice period of only one day to 
convene a shareholders' meeting. In line with the Shareholder Rights Directive 
(2007/36/EC) the amendment would introduce a 21 day convening period after 2 
August 2009. Notwithstanding requirements of any constituting documents such 
as the articles of association, the proposed amendments would deem a simple 
majority sufficient to decide on a capital increase. 
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Should subscription rights be excluded, a qualified 
majority of two thirds would be required unless a ma-
jority of the registered capital is present in which case 
a simple majority would suffice. The afore-mentioned 
provisions would apply mutatis mutandis to a capital 
decrease. The proposed amendments further clarify 
that authorised capital (genehmigtes Kapital) and con-
ditional capital (bedingtes Kapital) can also be based 
on a shareholders' meeting resolution.  

Shareholders delaying a corporate action (by voting 
against a proposed resolution or making use of other 
legal remedies) would be jointly and severally liable for 
damages (gesamtschuldnerische Haftung) occurring 
as a result of the delay. In such case a shareholder 
could not claim that other shareholders had also re-
jected a resolution and that therefore his vote had not 
been decisive. This could result in significant claims for 
damages whereby the entire amount could be claimed 
from a single shareholder. 

The rules on affiliated companies (verbundene 
Unternehmen) under the German Stock Corporation 
Act (Aktiengesetz) shall not apply to SoFFin or other 
governmental bodies or entities.  

The existing law exempts SoFFin from complying with 
the rules on mandatory offers pursuant to the Securi-
ties Acquisition and Takeover Act (Wertpapiererwerbs- 
und Übernahmegesetz). The amendments would ex-
tend this exemption also to third parties participating in 
a stabilisation or nationalisation measure. According to 
the draft legal reasoning, this amendment is required 
as third parties could be forced to make a mandatory 
offer due to the fact that they agree with SoFFin on 
how to exercise voting rights, thereby triggering aggre-
gation rules. However, if SoFFin or the German Fed-
eral Government would decide to make a tender offer 
in connection with a stabilisation measure an accep-
tance period of only two weeks would apply. A 
Squeeze-out would be permissible if SoFFin controlled 
90% of the voting shares in the target company (regu-
larly a 95%-threshold would apply). Deviating from the 
requirements to determine the minimum consideration 
per share, the Draft Amendment Act proposes that the 
minimum consideration has to be based on the aver-
age stock exchange price calculated for each trading 
day during the two consecutive weeks prior to the day 
of the offer or the publication of the intention to make 
an offer unless the average stock exchange price be-
tween 1 and 15 February 2009 has been lower in 
which case the lower average price would be applied. 

The proposed amendments would further exclude the 
application of several insolvency law provisions to 
SoFFin. Stabilisation measures could not be chal-
lenged (Insolvenzanfechtung) and the provisions on 
shareholder loans (Gesellschafterdarlehen), replacing 
equity capital as well as the principles on hidden con-
tributions in kind would not apply.  

To further strengthen SoFFin and the stabilisation 
measures, the proposed amendments clarify that the 
fact that the Fund is taking over capital interests in a 

financial sector entity would not trigger change-of-
control and breach-of-representation provisions in con-
tracts to which the affected financial sector entity is a 
party. This provision would be deemed to be a manda-
tory provision and as such would override contradicting 
contractual arrangements. 

3. Nationalising of financial sector 
entities 

The proposed amendments would introduce nationali-
sation as a new stabilisation measure available to 
SoFFin. Such nationalisation would be limited to situa-
tions where a nationalisation would be required to en-
sure stability of the financial markets as such and other 
appropriate measures are not available or cannot be 
explored due to the urgency of the situation. According 
to the draft legal reasoning, this may in particular be 
the case if a financial sector entity is listed and has a 
large free float which could threaten a majority decision 
(which seems to be aimed at Hypo Real Estate Hold-
ing AG). According to the German Constitution 
(Grundgesetz) expropriation is only permissible for the 
public good (Gemeinwohl). The draft describes finan-
cial market stability as a common property (öffentliches 
Gut) to be protected by the government and the possi-
ble expropriation therefore as an act for the public 
good.  

Under German law, any expropriation may only be 
ordered by or pursuant to a law that determines the 
nature and extent of compensation. Here, the German 
Federal Ministry of Finance (Bundesfinanzministerium, 
"BMF") would be the competent authority to decide on 
a nationalisation by way of a regulation (Rechtsverord-
nung). The compensation has to be determined by 
establishing an equitable balance between the public 
interest and the interests of the shareholders affected. 
According to the proposed amendments, compensa-
tion would be paid by SoFFin to the shareholders and 
holders of subscription or option rights based on the 
fair value of the expropriated assets. For listed assets 
fair value would be determined based on the average 
stock exchange price calculated for each trading day 
during the two consecutive weeks prior to the day of 
the nationalisation decision or prior to the day the in-
tent of nationalisation has become public if this has 
affected the stock exchange price, unless the average 
stock exchange price was lower during the last three 
days prior to the nationalisation decision. In this case, 
the lower price would be taken as a basis. The Federal 
Administrative Court (Bundesverwaltungsgericht) 
would be the competent court to challenge the nation-
alisation regulation. 

Under the Draft Amendment Act, the BMF can only 
decide to initiate nationalisation proceedings prior to 30 
June 2009 and has to adopt a respective regulation no 
later than 31 October 2009. The nationalised company 
has to be privatised as soon as it has been effectively 
stabilised. Privatisation can occur by way of a sale of 
the shares, a capital increase or other appropriate 
means. This could also include the merger of a nation-
alised company with another financial sector entity.
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Previous shareholders should have a pre-emptive right where appropriate. However, the BMF can decide to sell shares 
at any time if it deems such sale to be an appropriate stabilisation measure. 

The German Federal Government can decide to further detail procedures for the nationalisation under the Draft 
Amendment Act by way of a regulation. 

4. Further proceedings 

The draft presented by the German Federal Government is to be introduced to the German Federal Parliament 
(Bundestag) for vote. According to the German Federal Government, approval by the German Federal Council (Bundes-
rat) is not required. 

 

 
This Client briefing does not necessarily deal with every  
important topic or cover every aspect of the topics with which  
it deals. It is not designed to provide legal or other advice. 
 
 

www.cliffordchance.com 

Abu Dhabi  Amsterdam  Bangkok  Barcelona  Beijing  Brussels  Bucharest  Budapest  Dubai  Düsseldorf  Frankfurt  Hong Kong  Kyiv  London   
Luxembourg  Madrid  Milan  Moscow  Munich  New York  Paris  Prague  Riyadh*  Rome  São Paulo  Shanghai  Singapore  Tokyo  Warsaw   
Washington, D.C. 

* Clifford Chance has a co-operation agreement with Al-Jadaan & Partners Law Firm 


